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Galveston County Re: Procedure to place a name
Galveston, Texas on the ballot at the gen-~

eral election as an imde~-
' pendent candidate for a
Dear Sir: ' _ presinct offliece.

In your request for an opinion you state that
a group of Galveston County citizens have approached
~the County Jud%a with regard to running an independent
candidate for the position of justice of the peace in
the forthcoming general elections In this connection,
you have requested a construction of Section 230, Texas
Elagtion Code (V.C.S. Election Code, Art. 13.53), which
reads: ‘ : . .

"Independent candidates for office at
a county, city, or town election may have
thelr names printed upon the official bal-
lot on application to the County Judge, if
for a county office, or to the mayor ir
for a eity or town office, such application
being in the same form ana subjeet to the
same requirements herein prescribed for ape
plications to be made to. the Secretary of
8tate in case of State or district independ-
ent nomination; provided, that in county
elections it shall be necessary for nomina-
tion of independent candidates for the in-
dependent candidate to file a petition with
the County Judge, signed by five per cent
(5%) of the entire vote cast in such county
at the last general olection, endorsing .
such candidate for a particuiar county ofw
fice. And provided further, in elestions
for a city or town office, it shall not be
necassary that 1ndependan€ candidates be
nominated, but anyone otherwise qualified
na{ have ﬁis name printed upon the officisal
ballot for a particular office by filing
his sworn application with the Mayor at
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least thirty (30) days prior to the
election day and by paying such filing
feas as may be required by Statute or
by charter provision."

." The questions which you have asked are:

(1) Does Section 230 apply to precinct
" offices? ’

(2) If section 230 does apply to pre-
cinct offices, is the percentage of voters
. who mast sign the applicatign based en the
total number Bf ¥otes cast in the entire
cdunty or enly on the number of votes in
that precinct? .

Section 230 does not expressly mention pre~
cinct offices. It states that independent candldates
for a countvy office may have their names placed on the
ballot on application to the county judge, but it con-
tains no othér provision which might be construed to
include candidetes for precinct offiees, We must de-
termine ‘whether the Legislature thereby intemded to ex-
clude $he placing ©f the names of indepepdent eandidates
for precinct offices on the ballot or whether it intended
to embrace them within the term "county office.”

In Section 237 of the Election Cods, the words
neounty office" are defined to mean "any office to be
filled by the choice of the volers residing in only one
(1) county or less than one (1) county." This defini-
tion clearly includes preclnct offices. However, we are
of the opinion that the definitions in Section 257 ware
intended to apply only to the provisions relating to cam-
paign expenditures found in Chapter 1li of the Election
Code, of which Section 237 is a part. We must therefore

arrive at the legislative intent in Section: 230 independ-

ently of the definition set out in Section 237.

Pracinct officaes are mentioned in numerous

rjﬁplacss throughout the Eleection Code, and generally the

statutes applicable to them specify them by that name.
However, the term usually appesrs in the phrase "county
and precinct office," “eounty or precinet office,” or
some similar phrase linking these two classificafions.
See Secs. 25, 118, 185, 190, 203, 204, 208, 231, 233.
The election procedures for these two types of offices
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arg consistently identical: application for a place

on the primary ballot is filed in the same way; re-
turns are canvassed and certificates of nomination

and of election are lissued in like manner. It 1s quite
natural that county and precinct offices aqp*treated
similarly, since precincts are subdivisions of the coun-
ty and the precinct officers -- justices of the peace
and constables as well as members of the commissioners!
court -- are under the general administrative jurisdie-
tion-of the county. Section 24, Article V of the Con-
stitution, which provides for the removal of "county
judges, county attorneys, clerks of the district and
county courts, Jjustices of the peace, constables, and
other county officers," clearly treats a justice of the
peate as a county officer, S

0ffices which are filled at the general elec-
tion are ordinarily classified as state, distriet, coun-
ty and precinct. We belleve the Legislature intended
in Seetions 227 and 230 to authorize nomlnations of in-
dependent eandidates for all offices to be filled at the
general elegtlion. Provision is made.for nominating
candidaties for state ahd district offices . in Section:227.
Although precinct ¢ffices atrenot mentioned by that hame
in Section 230, we are of the opinion that they are in-
ciuded within %he'term "eounty office” as used in that
section. As we have pointed out, precinct and county of-
fices are treated simllarly throughout the election pro-
cesses, and there is no apparent reason for excluding
precincet offices in the nomination of independent eandi-
dates. Accordingly, your first question is answered in
the affirmative. ' ' :

In making this holding we are not unmindful of
the dictum in Hamjilton v. 287 SeWe 304 (Tex.Civ.
App. 1926 errorsteonyiipnres 153, 287 SeW. 306), to
the effect that the words "county offices" in the elee-
tion laws meant those to be filled by the electorate of
the entire county. Since the court relied in part on the
definition of "county nomination” then contained in Arti-
cle 3168, V.C.Se (now Seetion 237 of the Eleetion Code)
as being the nomination for any office to be filled by
the choice of the voters residing 1ln only one county or
less than one coynty, it cannot be readily understood how
the court reached the conclusion it did. On the other
handy in EQ%A&E_Ea_IBQEQE, 275 .SsWe 253 (Tex.Civ.App. 1925,
‘aerror dism.) and later cases announcing the same rule, 1t
+"was held that the words "county office" in the electlion
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contest statute (Anmt. 3041, R.C«S. 1925) included the
office of school trustes, since a school district is
a subdivision of the countye - -

: In your second question you ask how the per-
centage of voters who must sign the applicatlion is to
be determined. Section 230 provides that the applicaw
tion shall be signed by five per cent of the entire
vote cast in such county at the last general slection.
If it were not for the word "entire," we would have no
difficulty in concluding that this provision meant
for a precinct nomination, five per cent of the voée
cast in that particular precinct of the county. We
think the purpose of requiring a minimim number of sig- -
natures is to show that there is a sufficlent number
of qualified voters supporting the nomination of the -
proposed candidate to justify granting him a place on
the ballot. It would logically follow, and we so hold
that the persons slgning the application for a precinc%
nomination must bs qualified voters of the preeinet.
Since the electors in only a portion of the county will
be voting on a precinct office, the same assurance of
support for a precinct candidaée‘is gained from requir-
ing endorsement by five per cent of the votes cast in.
the preeinct as from requiring five per cent of the en-
tire county vote for a candidate who 18 voted on by the
electors of the county as a whole., It would be reason-
able to conclude that the Legislature intended that the
percentage of endorsements required for precinct nomi~
neestbe-computed on the basis of votes cast in the pre-
cinct,, '

When construed in conjunction with Section
227, it beeomes apparent that the term "entire vote
cas%" means the number of votes cast by all factions.
regardless of whether they were cast for regular par%
nominees, independent candidates nominated by petitlon, .
or candidates whose names were written in, Thus it is
seen thet this provision does not necessarily mean the
vote cast 1ln the entire coupty. If the nomination is
for an office to be filled by the voters of a precincet
of the county, we think it requires only that the applie
cation be signed by five per cent of the entire vote '
cast in that preeinet, '

There is another reasen for giving the statute
this construction. In a county having elght Jjustice pre-
cincts, for example, it is possible that the number of
qualified electors in that precinct would be less than
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“ten per cent, or even 1ess than fiva per cent, of
the vote cas‘ in the entire county. Since the
electors signing the application for a precinect
candidate must be residents of that precinct, a re-
quirement that the application be signed by five
per cent of the entire county vote would amount to 8
virtual assurance of election before the candidate
could have his name placed on the ballot, or might
even prevent independent nominations altogether,
Certainly the Legislature could not have intended
the latter result., We are also of the opinion that
i1t had no intention of requiring an endorsement which
would be tantamount to a guasranty of election before
a person may become an independent candidate.

We ara 1nformed that nomination of inde-
pendent candidates for county and precincét offices
is customary in some of the counties of this States
We have confirmation of the practice followed in emly
one of these counties. The County Attorney of Guad-
-alupe County has advised us that candidates for county
office, including precinct offices, have run as inde-
' pendenﬁ nominess in that county for many years, and
that the number of signatures required for precinct
candidates 1s computed on the basis of the votes cast
in the precinct. This practical censtruction which
has been given Section 230 lends support to the con=

clusions we have reached. Gree v
Paso, 186 S.W.2d 1015 (Tex.Civ. JApp. T ??m

Independent candidates for precinct
offices may be nominated in accordance
with Section 230, Texas Election Code
(v.c.s. glection Code, ATt. 13.53)s They
are included within the term "county or-
fice"™ as used in that seetiocn.

The number of qualified voters who
must sign:.the application ¢f an independ=-
ent candidate for a precinct office 1is

- five per cent of the entire vote cast in
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that pracinct at the last general elac-
. tion,. 'The signers must be qualified
vo%ers of the precinct.

APPROVED- ' | Very truly yours,
Je Ce Dnvis -PRICE DANIEL
County Affairs Division Attorney General
E. Jacobson : .
Reviewing Assistant :
By Syt
Charles D. Mathews Mar$# X. Wall
First Assistant Assistant

MEW:wbh



